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IS A CABLEGRAM REPUDIATING A CONTRACT EFFECTIVE AS AN 

ANTICIPATORY BREACH WHEN DELIVERED TO THE 

TELEGRAPH COMPANY. 



In the case of Wester v. Cassein Co. of America, recently be- 
fore the Court of Appeals of New York (ioo N. E., 488), the 
Court has placed itself on record with a rather unique interpre- 
tation of the doctrine of anticipatory breach of contract, holding 
that notice of refusal to carry out the terms of a contract to 
be performed in the future was effective as a breach when deliv- 
ered to the telegraph company, and that the fact that the tele- 
graph company had been selected by the other party as a medium 
for correspondence, justifies the conclusion that the telegraph 
company was its agent and, therefor, a delivery to it was a de- 
livery to the person for whom it was intended. It is submitted 
that the decision upon this point is wrong. As the Court points 
out, an acceptance of an offer by mail or telegraph takes effect 
at the time and place of sending. Adams v. LindseU, 1 B. & 
Aid., 681 ; Household Fire Ins. Co. v. Grant, 4 Exch. Div., 216; 
Anson on Contracts, 2nd. Am. Ed., p. 33. But there is no 
analogy between an acceptance of an offer to contract and the 
repudiation of a contract already in existence. A repudiation 



COMMENTS 615 

is of a totally different character from an acceptance. It is more 
of the nature of an offer, and indeed, in the principal case that is 
exactly what it was. A and B enter into articles of agreement 
to perform a contract at X. Later B telegraphs to A that he 
will not perform at X but that he will perform at Y. Is this 
anything more or less than an offer of a contract at Y, and would 
it not be the height of absurdity to say that A should know of this 
offer even though it is never communicated to him? 

The cases cited by the Court in the principal case, although ex- 
cellent authorities for the rule as to acceptance, give no license 
to the court to take liberties with a fundamental and well estab- 
lished rule of contracts, than an anticipatory repudiation, to be 
effective to put an end to a contract, must be communicated to the 
person to whom it was addressed, and furthermore, must be ac- 
cepted and acted upon by him as a breach. Zuck and Henry v. 
McClure & Co., 98 Penn. State, 541. To say that a delivery to 
the cablegram company was a delivery to the sendee is a mere 
fiction. 

While we cannot agree with the court in the line of reasoning 
that it adopts, we are inclined to think that the case was correctly 
decided, but on grounds that the Court has failed to employ in 
reaching its result. Briefly the facts are as follows : The plain- 
tiffs were residents of Argentina ; the defendants were a New Jer- 
sey corporation doing business in New York. An agreement 
was entered into by which the plaintiffs were to sell and the de- 
fendants to buy all of the plaintiffs' output of cassein for three 
years; delivery and inspection to be at Buenos Aires. Before 
any shipments should be made the defendants were to establish a 
satisfactory line of credit, presumably in New York, although 
this is not clearly brought out in the statement of facts. Should 
the defendants allow more than a stipulated amount of cassein to 
accumulate at Buenos Aires, the plaintiffs were to have the privi- 
lege of shipping it to Liverpool, drawing on the defendants at 
New York for the price of the shipment. The New York Code 
of Civil Procedure provides that a non-resident, in order to main- 
tain an action against a foreign corporation before the Courts of 
that State, must establish a cause of action which arose within the 
State. New York Code of Civil Procedure, Sec. 1780. So in the 
principal case, in order to bring the case within the jurisdiction 
of the New York Courts it was necessary to show a breach in 
New York. 
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The defendant totally failed to establish credit as he had agreed 
to do. He allowed the cassein to accumulate at Buenos Aires. 
He notified the plaintiffs by the cablegram in question that he 
repudiated the contract. Now it is submitted that this cablegram 
may have been treated by the plaintiffs as an anticipatory breach 
had they chosen to regard it as such, inasmuch as the doctrine of 
Hockster v. Delatour has received such universal recognition, in 
spite of the faulty reasoning upon which it rests. But the plain- 
tiffs did not choose to regard it as such, as is shown by their 
cablegram in reply, saying that they would hold the defendants 
to the performance of their contract, and would ship to Liver- 
pool and draw on the defendants for the price of the shipments. 

Up to this stage of the proceedings there had been no breach, 
the attempted anticipatory breach by the defendant being ineffec- 
tive for the reasons stated above. When the goods arrived in 
Liverpool the plaintiffs, still following strictly the terms of the 
contract, presented the drafts on the defendant at New York for 
his acceptance. Acceptance was refused. This, we maintain, 
was the first and only breach of the contract, for by the articles 
of agreement the defendants were to accept drafts on them at 
New York for the cargo shipped to Liverpool. This was a 
breach in New York, and under the code provision the plaintiff 
was entitled to maintain his action in the Courts of that State. 

The principal case is peculiar in that the lower Court in de- 
ciding for the defendant, committed an error of fact in holding 
that the plaintiff had accepted the defendant's cablegram as a 
breach, while the upper Court in reversing that decision, also 
committed error, but this time the error was one of law. While 
we agree with the lower Court in its contention that the cable- 
gram was ineffective as a breach when delivered in New York, 
we disagree with it as to its effect when delivered to the plaintiffs 
at Buenos Aires. In neither place was there a breach created by 
the cablegram, for as stated above, an anticipatory repudiation 
cannot be a breach until accepted and treated as such by the other 
party. It was this principle that both the lower and the upper 
Court overlooked. 

It may be possible to justify the decision on one other ground 
than that which we have mentioned. It is not made clear in the 
opinion where credit was to have been established, but it was 
presumably to have been in New York. Failure to do this was 
a present, positive breach of an important part of the contract. 
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Occurring in New York, it was sufficient to supply jurisdiction to 
the local Courts, but this also seems to have been omitted from 
the consideration of the Court. 

We commend the dissenting opinion of Justice Ingraham of the 
lower Court, and believe it to be a true exposition of the law as it 
should have been applied to the facts of the principal case. 



LIABILITY OF RESTAURANT KEEPERS FOR THE LOSS OF GUEST S 
PERSONAL PROPERTY. 

The plaintiff entered defendant's restaurant, removed his over- 
coat, hung it on a hook about two feet from a table at which he 
had seated himself, and while eating his meal the coat was re- 
moved. Held, that the coat was laid off at the defendant's invi- 
tation, was actually delivered to the temporary custody and ex- 
clusive possession of the defendant, and that the defendant was 
therefore liable to the plaintiff for its loss. Wentworth v. Riggs, 
139 N. Y. S., 1082. 

At common law and in the majority of American jurisdictions 
an innkeeper is an insurer of the property of his guests committed 
to his care except where loss was due to the act of God, public 
enemies, or negligence of the guest or his servant Robins v. 
Gray, 2 Q. B., 501 ; Norcross v. Norcross, 53 Me., 163. In some 
jurisdictions this rule has been relaxed and the inkeeper is held to 
be merely prima facie liable. Hulbert v. Hartman, 79 111. App., 
289; Laird v. Eichold, 10 Ind., 212; Howe M^ch. Co. v. Pease, 
49 Vt., 477. Keepers of restaurants are not innkeepers and are 
not subject to the same liabilities. Ulzen v. Nichols, (1894) 1 Q. 
B., 92; Sheffer v. Willoughby, 61 111. App., 263; Carpenter v. 
Taylor, (N. Y.) 1 Hilton, 193. 

To make a restaurant keeper liable for the loss of an overcoat 
of a customer while such customer takes a meal or refreshments, 
it must appear that the coat was placed in the physical custody of 
the keeper of the restaurant or his servants, in which case there is 
an actual bailment, or that the overcoat was necessarily laid aside 
under circumstances showing at least notice of the fact and of 
such necessity to the keeper of the restaurant or his servants, in 
which case there is an implied bailment or constructive bailment, 
or that the loss occurred by reason of the insufficiency of the 
supervision exercised by the keeper of the restaurant for the pro- 



